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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In theMattersof )
)

Verizon’s Petitionfor WaiverofPricing )
Flexibility Rulesfor FastPacketServices ) WC DocketNo. 04-246

)
)

Verizon’sPetitionfor ForbearanceUnder )
47 U.S.C. Section160(c)from )
PricingFlexibility Rulesfor )
FastPacketServices )

AT&T OPPOSITIONTO VERIZON’S PETITIONS FOR WAIVER OR,
ALTERNATIVELY, FORBEARANCE TO ALLOW IT TO EXERCISE PRICING

FLEXIBILITY FOR FAST PACKET SERVICES

Pursuantto theWireline CompetitionBureau’sPublicNotice,’ AT&T Corp.

(“AT&T”) submitsthis oppositionto Verizon’spetitionfor waiverof Section69.729of

theCommission’spricing flexibility rulesandparagraph173 of theCommission’s

Pricing Flexibility Order2 to permitit to exercisepricing flexibility for certainadvanced

servicesthatrely on packetizedtechnology,includingFrameRelay,Asynchronous

TransferMode(“ATM”), andotherpacket-switchedservicesotherthanDSL (“Advanced

Services”),in thoseareaswhereVerizonhasalreadyobtainedpricing flexibility for

PleadingCycleEstablishedfor Commentson Verizon‘s Petitionfor Waiver,or,
Alternatively,Forbearance,to Allow it to ExercisePricing Flexibilityfor FastPacket
Services,WC DocketNo. 04-246,DA 04-2116(July 13, 2004).
2 SeeAccessChargeReform,CC DocketNo. 92-262,Fifth ReportandOrderand Further

Noticeof ProposedRulemaking,14 FCCRed. 14221 (1999)(“Pricing Flexibility
Order”), aff’d, WorldCom,Inc. v. FCC, 238 F.3d449 (2001).



traditional specialaccessservices.3Alternatively, in aseparatepetition,Verizonrequests

that, in theabsenceofawaiver,theCommissionexerciseits authoritypursuantto

section10 ofthe CommunicationsAct of 1934,asamended,4to forbearfrom enforcing

section69.729of theCommission’srulesandparagraphl73.~TheCommissionshould

denythesepetitions. Verizoncannotobtainpricing flexibility throughtheparticular

waiversandforbearanceit seeks;neitherwaivernorforbearancecouldremotelybe

justified in thesecircumstancesor on thebasesVerizonasserts;andrelief would

particularlybe inappropriateastheCommissionconsiderscloselyrelatedissuesin an

ongoing,comprehensiveproceeding.

INTRODUCTION AND SUMMARY

As Verizonexplains,6pursuantto thetermsoftheBellAtlantic/ GTEMerger

Order, it transferredits advancedservicesfrom theVerizontelephonecompaniesintoa

separateaffiliate, knownasVerizonAdvancedDataInc. (“VADI”), soasto provide

theseserviceson an unregulatedbasis. Subsequently,in ASCENTv.FCC, 235 F.2d662

(D.C. Cir. 2001),theCourtoverturnedtherationaleofthe mergerorderwith theresult

~Petitionfor Waiver ofPricing Flexibility Rulesfor FastPacketServices,WC Docket
No. 04-246,VerizonPetitionfor Waiverto Allow it to ExercisePricingFlexibility for
AdvancedServiceswheretheCommissionhasGrantedRelief for TraditionalSpecial
AccessServices(filed June25,2004) (“Verizon WaiverPetition”).
4See47 U.S.C. § 160etseq.

~Petitionfor Forbearanceunder47 U.S.C. Section160(c)from PricingFlexibility Rules
for FastPacketServices,WC DocketNo. 04-246,VerizonPetition,in theAlternative,for
Forbearanceto Allow it to ExercisePricingFlexibility for AdvancedServiceswherethe
CommissionhasGrantedRelieffor Traditional SpecialAccessServices(filed June25,
2004)(“Verizon ForbearancePetition”).
6 Memorandumof PointsandAuthorities in Supportof Verizon’sPetitionfor Waiverof

PricingFlexibility RulesandContingentPetitionfor Forbearance,attachedto Verizon’s

Waiver andForbearancePetitions,filed June25, 2004 (“Verizon Mem.”), at 2-4.
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thatVADI would be treatedasasuccessoror assignof theVerizonoperatingcompanies,

which - underthetermsofthemergerorder- triggeredaterminationofthe separate

affiliate requirementfor Verizon’s advancedservices.Consequently,atVerizon’s

initiative, theseservicesweretransferredto theVerizonoperatingcompaniesthatnow

offerthemunderVerizonTariff F.C.C.No. 20. AlthoughVerizonoffersits advanced

servicesunderits interstatetariffs, the WirelineCompetitionBureaugranted,at

Verizon’s request,waiversofSection61.42(g)of theCommission’srulessothat Verizon

would notbe requiredto incorporatetheseadvancedservicesin pricecapsin the2002,

2003 and2004annualaccessfilings.7 As aresultoftheseinterimwaivers,Verizonstates

thattheseadvancedserviceswerenot incorporatedinto its annualaccesstariff filings

accordingto paragraph173 ofthePricingFlexibility Order (“Whenevera pricecapLEC

candemonstratein anannualaccesstariff filing that oneof its newserviceswould be

properlyincorporatedin abasketor servicebandfor whichtherehasbeengranted

PhaseI orPhaseII regulatoryreliefin anyMSA or MSAs, it will begrantedthesame

relief in thesameMSAs for thatnewservice.”).

Verizonindicatesthattheadvancedservicesat issueconsistofservicesthatrely

on advancedpacket-switchedtechnologyor “Fast PacketServices,”suchasFrameRelay,

ATM, and otheradvancedpacket-switchedtechnologies(otherthanDSL) andthespecial

accesscircuits usedto deliverthem,in geographicareasfor whichthe Commissionhas

alreadygrantedPhaseI orPhaseII pricingflexibility for specialaccessservices

~VerizonPetitionfor Waiverofthe Commission~ Price Cap Rules,19 FCCRed.7095
(2004); VerizonPetitionfor Interim WaiverofSection61.42(g)oftheCommission‘s
Rules,18 FCCRed. 6498(2003); VerizonPetitionfor Interim WaiverofSection
61.42(g),61.38, and61.49oftheCommission’sRules,17 FCCRed. 11,010(2002)
(collectivelythe “Verizon Interim WaiverOrders”).
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generally. VerizonMem. at 5. Verizoncontendsthatbecauseit hasalreadymadethe

competitiveshowingnecessaryto obtainpricingflexibility for its traditionalspecial

accessservices,thereis no pointto eitherrequiringtheseadvancedservicesto be

incorporatedinto pricecapsor to requireadditional market-by-marketcompetitive

showingsin orderto obtainthesamereliefthatVerizonhasalreadybeengrantedfor

traditionalspecialaccessservices. VerizonMem. at 7-8.

Contraryto Verizon’sassertions,Verizonhasnotand cannotshowthatit is

entitled to pricing flexibility for its advancedpacket-switchedservicesvia eitherwaiver

or forbearance.As shownin SectionI, theCommissionhasalreadyindicatedthat it

neverintendedtheseadvancedor “non-traditional”accessservicesto begovernedby the

deregulatoryprocessesestablishedby thePricing Flexibility Order, andis instead

consideringsuchbroadreliefaspartoftheDom/Nondomproceeding. In addition,

Verizoncannotobtainpricing flexibility throughwaiveror forbearancebecauseadvanced

packet-switchedserviceswereneverpartof thepricecapregimeto whichpricing

flexibility applies,andtheirregulatorystatusis currentlyunderreviewin theDom/

Nondomproceeding.Forboth thesereasons,Verizon’swaiverandforbearancepetitions,

evenif granted,wouldnot and cannotyield thepricingflexibility reliefthatVerizon

seeks.

In all events,asdiscussedin SectionII, Verizonhasnotjustified awaiveror

forbearancebecauseit hasnot shown“special circumstances”warrantingawaivernor

presentedthedetailedmarketanalysesthat arerequiredin anyforbearancepetition

demonstratingthat competitionandconsumerswould notbeharmedif forbearancewere

granted. Verizonneveridentifiesthesourceoftherestrictionson its pricingflexibility
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(asopposedto therestrictionson theCommission’sprovisionsfor deregulating

“traditionalspecialaccessservices”)andthusneverjustifieswhy suchprovisionsshould

be subjectto waiverorforbearance.Nor doesVerizonpointto anyoverbroadrule or

requirementthatrequiresreliefin theparticularcircumstances;indeed,it admitsthatthe

“individualized” reliefit hasalreadysoughtandsecuredis whatnowpromptsthese

additionalpetitionsfor relief. Nor doesit indicatewhy it shouldnothaveto providesuch

servicesthrougha separateaffiliate, astheCommissionhaselsewhererequiredasa

conditionofpermittingpricing flexibility for advancedservices.And evenif Verizon

wereentitled to relieffrom theCommission’sprovisionsfor deregulation, it hasnot

begunto justify suchrelief. It hasnot,for example,shownthatparticularmarketsfor the

servicesit identifiesarecurrently competitiveand doesnot addresstheprincipal risksto

competition(especiallythroughtheincreasedthreatof discriminationand,in particular,

pricesqueezes)thattheCommissionhasidentifiedandthataremostdirectly raisedby

thepetitions. Prominently,Verizon’smarketassertionsfail to distinguishbetweenlocal

and interLATA advancedservicesandtotally distortthe statusof competitionin local

markets.Becauseof Verizon’s dominancein the local advancedservicesmarket,any

grantofpricing flexibility would permitit to engagein anticompetitivepricesqueezes

anddiscriminatorypricing.

Moreover,asshownin SectionIII, theCommissionshouldnotexpandpricing

flexibility to advancedservicesatthis time,giventhattheBells’ marketbehavior

following grantsofpricing flexibility for traditional specialaccessservicesconfirmsthe

noncompetitivenatureofspecialaccessmarkets,andAT&T andothershavesought

Mandamusrelief requiringthe Commissionto revampthatfailedregime. If
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notwithstandingthesemarketplacerealities,andthependencyof Mandamusandthe

Dom/NondomNPRM~theCommissionwereinclinedto evenconsiderpricing flexibility

for advancedservices(which it shouldnot), theCommissionshouldbe developinga

morestringentpricingflexibility testandrequireVerizonto complywith that. Giventhe

changein marketconditions,with numerouscompetitorsexiting local marketssince

Verizon’s pricingflexibility grants,at aminimum,Verizonmustbe requiredto show,

usingadetailedanalysisof local marketconditions,thatsuchpricing flexibility is

justified. For thesereasons,the Commissionshoulddenythe reliefsoughtin Verizon’s

waiverandforbearancepetitions.

ARGUMENT

I. VERIZON CANNOT OBTAIN PRICING FLEXIBILITY FOR
ADVANCED SERVICES THROUGH THE WAIVER OR
FORBEARANCE IT SEEKS.

Verizoncontendsthatbut for thefactthat it hasbeenpermittedto excludeits

advancedservicesfrom pricecapsbecauseof thepricecapwaiversit hasobtained,it

would havebeenentitled to agrantofpricing flexibility whenit obtainedsuchreliefon

an MSA-by-MSA basisfor traditionalspecialaccessservices.VerizonMem. at 6.

BecausethewaiversprecludeVerizonfrom including its advancedservicesin pricecaps,

it contendsthatit maygetpricingflexibility througheitherwaiverof, or forbearance

from, thepricing flexibility rules. Verizonis wrong.

TheCommissionhasrecognizedthat incumbentLECs’ advancedservicesare

distinctfrom the“traditionalspecialaccess”servicesthat arecoveredby thePricing

Flexibility Order andthederegulatorypricing flexibility structurethattheorder

established— andwhichVerizonnowseeksto haveapplyto its advancedservices.See
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ReviewofRegulatoryRequirementsfor IncumbentLECBroadbandTelecommunications

Services,16 FCCRed.22745,¶ 22 (2001)(“Dom /NondomNPRIVJ”) (definingservices

subjectto theDom/NondomproceedingasincludingFrameRelayandATM services,

and“not[ing] thatwearenotconsideringwhethertraditionalspecialaccessservices

belongin the larger-businessmarketfor advancedservicesastheseservicesaregoverned

by theCommission’spricingflexibility regime.”). Verizon’s ownpetitionsexpressly

acknowledge(in theirveryheadings)thattheservicessubjectto thepetitionsarenot such

“traditional specialaccessservices.”8And maintainingthe distinctionbetweensuch

traditionalspecialaccessservicessubjectto thePricing Flexibility Order’sderegulatory

processesandtheadvancedservicessubjectto theDom/Nondomproceedingmakes

senseofboth proceedings.ThePricing Flexibility Order establishedits deregulatory

processesbasedon its considerationof thetraditionalspecialaccessservicesthatare

crucial inputsrequiredby theadvancedservicesat issuein Verizon’spetition— andto

providetheadvancedretail servicesof AT&T and othersthatcompeteagainstVerizon.

Theorder’sderegulatoryprocesseswerealso craftedbasedon considerationofthe

particularcompetitiveissuesunderlyingthesetraditionalspecialaccessservices,not the

verydifferent competitiveconditionssurroundingtheretail advancedATM, FrameRelay

andVirtual PrivateNetwork(“VPN”) servicesthatVerizonwould now havethe

Commissionaddress.And, indeed,theCommissionis addressingthesevery servicesand

thesevery differentcompetitionissuesin its Dom/ Nondomproceeding.Granting

Verizon’spetitions,which would provideit with theprincipal relief Verizonseeksin the

Dom/Nondomproceeding,would entirelysubvertthatbroaderrulemakingproceeding.

8 SeeVerizonWaiverPetition at 1; VerizonForbearancePetition at 1.
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TheCommission’sobservationthat advancedservicesared~erentfrom those

traditionalspecialaccessservicesthatcanbe subjectto pricing flexibility is consistent

with theCommission’sprior regulatorytreatmentofpacket-switchedservicesandpoints

to an additional,morefundamentalreasonwhy grantingVerizon’spetitionswould not

leadto thepricingflexibility that Verizonseeks.In its initial 1990PriceCap Order, the

CommissionconcludedthatpricecapLECs mustexcludecertainservices,suchas

packet-switchedservices,from pricecapregulation.9Therationaleforthis longstanding

requirement— “someofferingsthatcurrentlyappearin the LECs’ federaltariffs do not

lendthemselvesto incentive-basedregulation,orraisesignificantandcontroversial

issuesthat shouldbe resolvedoutsideofthepricecaparena”10
— is acutelyapplicable

today,especiallyasappliedto loop-basedpacket-switchedincumbentservices.Thus,

Verizonassumesincorrectlythattheseadvancedpacket-switchedserviceswere intended

to be within pricecaps,which is thethresholdshowingfor pricingflexibility. See

47 C.F.R. § 69.701. Moreover,Verizondoesnot — andcannot— denythat advanced

packet-switchedloop-basedservicesofferedtodayengender“significantand

controversial”regulatoryclassification,costallocation,andotherfundamentalTitle II

issuesthat theCommissionhasnotyet addressed,andwhich arenowbeingconsideredin

theDom/Nondomproceeding,”aswell asthe Wireline Broadbandproceeding.’2

~Policy andRulesConcerningRatesfor DominantCarriers, SecondReportandOrder,
5 FCCRed.6786(1990)(“1990 Price Cap Order”).
‘°1990Price Cap Order, ¶~J191, 195.

~ Nor do theBureau’sdecisionsto grantVerizona limited interim waiver in 2002-2004

to excludefrom pricecapstheadvancedservicesit reintegratedfrom its affiliate, VADI,
into its operatingcompaniessomehowsupportVerizon’s requestin this proceeding.In
the VerizonInterim WaiverOrders,theBureauruledonly thattheuniqueandspecial
circumstancesassociatedwith reintegratingadvancedservicesbackinto theparent
companymeriteda limited interimwaiver for thoseservicesto “allow maintenanceofthe
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IL VERIZON HAS NOT JUSTIFIED A WAIVER OR FORBEARANCE
TO ATTAIN PRICING FLEXIBILITY FOR ITS ADVANCED SERVICES.

Themostglaringinadequacyin Verizon’spetitionsis thattheyneverpoint to the

sourceof theconstrainton Verizon’spricing flexibility for advancedservices— as

opposedto thelimitation on deregulationset forth in 47 C.F.R. § 69.729— or seekto

justify whyVerizonshouldbe relievedfrom thatunmentionedconstraintthrougha

waiveror forbearance.For this reasonalone,it wouldbearbitraryandcapriciousto grant

thepetitions.

In addition,Verizoncanpoint to no specialcircumstancesthatjustify waiverofor

forbearancefrom an otherwiseoverbroadrule. A waiver is intendedto amelioratethe

effect ofanoverbroadrule thatis not in thepublic interestasappliedto a given

situation.’3 Forbearanceis similarly availablewhereapplicationof arule is inappropriate

in particularcircumstances.14Verizonhasalreadygottenindividualizedconsiderationin

its pricecapwaivers. Indeed,Verizonadmitsthatthe resultsof thereliefit hassoughtin

statusquo” until theCommissionfully consideredthe issuesrelatedto theDom/
NondomNPRMproceeding.2003 VerizonInterim WaiverOrdersat ¶ 8 (emphasis
added).The VerizonInterim WaiverOrdersdo not helpVerizon in its effort to change—

rather thanmaintain— thestatusquo for its packet-basedservices.In addition,Verizon’s
relianceon theBellSouthPricingFlexibility Order is alsomisplaced. SeeVerizonMem.
at6 andn. 14, citing BellSouthPetitionfor Pricing Flexibilityfor SpecialAccessand
DedicatedTransportServices,16 FCCRed. 18174(2001). Indeed,themostthat canbe
saidaboutthis orderis thatno partychallengedBellSouth’sdecisionto includeATM and
FrameRelayserviceswithin its trunkingbasketpricecapindexwhenintroducedin the
mid-i 990s.
12 Frameworkfor BroadbandAccessto theInternetover Wireline Facilities,

Noticeof ProposedRulemaking,17 FCCRed.2019(2002)(“ Wireline Broadband
NPRIVI’).

‘3Seegenerally,e.g., WAITRadiov. FCC, 418 F.2d 1153, 1157(D.C. Cir. 1969).
145ee47 U.S.C. § 160(a).
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thepastarethesourceof theconstraintthatit now petitionsto haveremoved.Basic

principlesofequitableestoppelshouldprecludethereliefVerizonnow seeks.

AlthoughVerizonexpresslyseeksawaiver / forbearanceonly from certain

pricingflexibility rules, Verizon is actuallyseekingrelief from: (i) thepricecapwaivers

it obtained,(ii) the1990Price Cap Order that excludedpacket-switchedservicesfrom

pricecaps,and (iii) whateversubstantiveregulatoryrestraintsprecludeVerizonfrom

offeringpacket-basedservicesthroughindividual contracts— reliefthatwasnot intended

for advancedservicesofferingby anincumbentLECotherthanthroughaseparate

subsidiary. This, of course,is abroadattackon thegeneralrulesanddoesnot remotely

justify the “specialcircumstances”thatVerizonmustshowto obtain awaiver. In all

events,until the issuesasto theappropriateregulatorytreatmentofincumbentLEC

advancedservicesareresolvedin theDom/NondomNPRMand Wireline Broadband

NPRM,it would not be in thepublic interestto permit Verizonto obtain awaiveror

forbearanceto gainpricing flexibility for advancedservices.

In addition,theCommissionhasalreadydeterminedthat pricingflexibility for

suchservicesis appropriatewhere,but only where,the RBOCprovidesthoseservices

througha separateaffiliate,’5 but Verizonhasnot evenshownwhy this reasoningshould

not apply to requiredenialof its petitionsor why it cannotseekto takeadvantageofthis

precedentratherthansecuringextraordinaryrelief from theCommissionin theform ofa

waiveror forbearance.A separatesubsidiaryis themechanismfor pricing flexibility for

~ SeeReviewofRegulatoryRequirementsfor IncumbentLECBroadband
TelecommunicationsServices,17 FCCRed. 27000(2002)(forbearancefrom tariff
regulationof SBC’s advancedservicesgrantedonly to theextentthoseservicesare
providedthroughastructurallyseparateaffiliate andsubjectto othercommitments
designedto protectconsumersfrom risksto competition).

10



advancedservices,andVerizoncouldhavekept its advancedservicesin a separate

subsidiary. To theextentits mergerconditionsrequiredawaiver for it to pursuethat

course,it couldhaveappliedfor suchawaiver to keeptheseservicesin a separate

subsidiarydistinctfrom its operatingcompany.

Evenif awaiveror forbearancewereanappropriatepathto obtainpricing

flexibility for advancedservices,which for the reasonsdiscussedaboveit is not, Verizon

hasfailedto makethenecessaryshowings. An “applicant[for waiver] facesahigh

hurdleevenat thestarting gate.” TelecommunicationsRelayServicesOrder, 2004 WIL

1469354,¶ 110(June30, 2004). Themovantmustdemonstratethatawaiveris “in the

public interest”andtheCommissionmay“only waiveaprovisionof its rulesfor

‘goodcauseshown.” Id. In makingthesedeterminations,“[t]he Commissionmusttake

a‘hard look’ atapplicationsfor waiverandmustconsiderall relevantfactorswhen

determiningif goodcauseexists”and it “must explainwhy deviationbetterservesthe

public interest,and articulatethenatureofthespecialcircumstances,to prevent

discriminatoryapplicationandto put futurepartieson noticeasto its operation.” Id.;

seealso IndustrialBroadcastingv. FCC,437 F.2d680, 683 (D.C. Cir. 1970)(applicant

bearsheavyburdento demonstratethatits argumentsfor waiveraresubstantially

differentfrom thosewhichhavebeencarefullyconsideredatrulemakingproceeding).

Verizonfallswell shortof its “heavyburdenofshowinggoodcause.”

TelecommunicationsRelayServiceOrder, ¶ 110.

Similarly, Verizondoesnotremotelysatisfythestatutorycriteriafor forbearance

under§ 10(a)oftheCommunicationsAct, 47 U.S.C. § 160. Theproponentof

forbearancemustmakethree“conjunctive” showings,andtheCommissionmust“deny a
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petitionfor forbearanceif it finds thatanyoneofthethreeprongsis unsatisfied.” CTIA

v. FCC, 330F.3d 502,509 (D.C. Cir. 2003). First, theproponentof forbearancemust

showthat enforcementof thespecificregulationsat issueto thespecificservicesat issue

“is notnecessaryto ensurethat thecharges... arejust andreasonableandnot unjustlyor

unreasonablydiscriminatory.” 47 U.S.C. § l60(a)(1). Second,it mustshowthat

enforcementof thoseregulations“is notnecessaryfor theprotectionof consumers.”Id.

§ 1 60(a)(2). And, third, it mustshowthatnon-enforcementof thoseregulations

“is consistentwith thepublic interest,”id. § 1 60(a)(3),and, in particular,thatsuch

non-enforcementwill “promotecompetitivemarketconditions”and“enhance

competitionamongprovidersoftelecommunicationsservices,”id. § 160(b).

Becausetheforbearancecriteriafocuson competitionandconsumerprotection,

both courtsandtheCommissionhaverecognizedthattheCommissionmustexamine

detailedevidenceconcerningthemarketsfor thespecificservicesatissue. In particular,

arequestthatseeks“the forbearanceof dominantcarrierregulationunderSection10”

demands“a painstakinganalysisofmarketconditions”supportedby empiricalevidence.

WorldCom,Inc. v. FCC, 238 F.3d449, 459 (D.C. Cir. 2001);AT&T Corp. v. FCC,

236 F.3d729, 735-37(D.C. Cir. 2001). TheCommissionhasrecognizedthatit cannot

simply“assumethat, absent”theregulationatissue,“marketconditionsor anyother

factorwill adequatelyensurethat charges.. . arejust andreasonableandarenotunjustly

or unreasonablydiscriminatory.” ARMISReportingOrder, 14 FCCRed. 11443,¶ 32

(1999). Verizonhasnotshowneither“good cause”for awaiveror thatthedetailed

criteriafor forbearancehavebeenmet.
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First, asnotedabove,Verizonhasnot demonstratedthatpacket-switchedservices

wereeverintendedto be within price caps,which is the thresholdshowingfor pricing

flexibility. See47 C.F.R. § 69.701.

Second,section69.729(a)oftheCommission’spricing flexibility rulesrequiresa

LEC seekingpricing flexibility for anewserviceto “demonstat[e].. . that thenew

servicewould be properlyincludedin thepricecapbasketsandservicebandsfor which

thepricecapLEC seekspricing flexibility.” AlthoughVerizonlists its advanced

packet-switchedservicesasalignedwith theHigh Capacity/ DDS categoryin the

SpecialAccessBasket,VerizonMem.at AU. B, it is not evidentthatthenetwork

capabilitiesassociatedwith FrameRelay,ATM andotherpacket-switchedservicesare

thesameasthosetraditional specialaccessservicesin thatcategoryfor whichpricing

flexibility hasbeengranted.To thecontrary,it appears,basedon Verizon’sassertions,

thatFrameRelay,ATM andotherpacket-switchedservicesfor which it seeksflexibility

areend-to-endadvancedservices. VerizonMem. at 11. It is notat all clearhowthe

FCC’s collocationtestfor pricing flexibility couldevenhaveappliedto suchintegrated

services.Thus,Verizon is incorrectin its belief that, but for its price capwaivers,it

advancedpacketservicescouldhavebeenincludedin theannualfiling andentitled to a

“me too” grantofpricing flexibility undersection69.729(a).

Tellingly, althoughVerizonquotesfrom paragraph173 of thePricing

Flexibility Order (which trackssection69.729(a)),Verizonfails to focus

on section69.729(b)of therulesthatcontainsa categoricalrequirementthat

“[n]otwithstandingparagraph(a) of this section,apricecapLEC mustdemonstrate

satisfactionofthetriggersin § 69.711(b)to be grantedpricing flexibility for anynew

13



servicethatfalls within the definitionof a ‘channelterminationbetweenaLEC endoffice

and customerpremises’asspecifiedin § 69.703(a)(2).”BecauseVerizon is seeking

flexibility for “packetswitchesand links thatVerizonwould useto provideits own

AdvancedServices,”VerizonMem. at 11 (emphasisadded),it appearsthatend-user

channelterminationsareamongthe servicecomponentsfor whichVerizonseeksrelief.

Thus,contraryto Verizon’sassertion,it would not be entitled to a “metoo” pricing

flexibility grant,evenif it couldshowthat someoftheseservicesmettherequirementsof

section69.729(a).

Third, Verizon’s waiverpetitionutterly fails to demonstrateany “special

circumstances”warrantingtherequestedrelief AlthoughVerizonclaimsthatit needs

flexibility to competewith others’ packet-switchedservices,Verizonhasnot identifieda

singleinstancein whichthecurrentregulatorystructurehasimpededits effortsto provide

apacket-switchedservice.Verizonhasnot demonstratedthat thereis anyreal need—

muchless“special circumstances”— for thewaiverrequestedfor its FrameRely,ATM

andotherpacket-switchedservices(otherthanDSL). AlthoughVerizoncontendsthat

“without pricing flexibility, Verizonis preventedfrom providingserviceandpricing

offeringsthat arecompetitivewith thoseofits competitors,”VerizonMem. at 14, it

providesno evidence,exhibits,orsupportingaffidavitsto suggestthatanyparticularrule

or regulation,absenta grantof flexibility, hasposedanyimpedimentto thereasonable

rollout of anypacket-switchedservice.NordoesVerizonallegethat it hasbeenunableto

provideany specificserviceor respondto particularcompetitivecircumstances.This is

notsurprisingasVerizon,on November20, 2003,toutedits successin theadvanced

servicesenterprisemarket. “One yearafterVerizonannouncedanambitiousplanto
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expandits high-speeddatanetworknationwide,it hasclosedover 900 saleswith more

than550 of its largestcustomers,including65 Fortune500 corporationsaswell asmany

educationalinstitutions.”16 Verizonstatesthatthe “SecuritiesIndustryAssociation

recentlynamedVerizon its preferredvendorfor domesticandinternationallong-distance

voiceanddataservices,businesscontinuityanddisasterrecovery,andInternetaccess

services.”Id. Accordingto EileenEastman,vicepresidentof theYankeeGroup,whom

Verizonquotes,“The customerresponseto Verizon’s EnterpriseAdvanceinitiative

indicatesthemarketneedfor companiesthat cansuccessfullyoffer communications

diversity.... Customersneedbusinesscontinuityservices,datastorage,IPapplications

andtransport,andVerizonhasthe infrastructureto deliverthese.Verizonhasalready

provenits capabilitiesin the local arenaandis nowtaking that expertiseacrossthe

countryto supportits customerbase.”Id. Notably,Verizonachievedtheseinroads

beforeit announcedthat it beganits “AggressiveRolloutof AdvancedServicesfor

LargeBusiness,GovernmentandEducationCustomers”beginningApril 2004.’~

Fourth,Verizon’s generalclaims aboutcompetitionfor advancedservicesare

grosslyinsufficienttojustify a waiveror forbearance.Verizondoesnot givea

breakdownasto thestatusof competitionby serviceor scope. Most critically, Verizon

fails to distinguishbetweenlocaland interLATA advancedservicesin its cursory

descriptionof thestatusofcompetition. Verizonfails to offer any concreteevidencein

16 EnterpriseSolutionsNewsRelease,November20, 2003, “Verizon ExtendsWinning

Streak,SigningOver900 Contractsfor EnterpriseAdvanceServicesin First Year;
SuccessfulInitiative SpursOngoingExpansionofNationwideNetworkasCompany
Becomesan ‘All-Distance‘ ServiceProvider” (availableat www.verizon.com).

17 EnterpriseSolutionsNewsRelease,April 24,2004, “Verizon PlugsIn NewNational
BroadbandNetwork;AggressiveRolloutofAdvancedServicesfor Large Business,
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any actualrelevantmarket,insteadrelying solelyon aneconomicallymeaninglesshodge

podgeof“national share”information. SeeVerizonMem.at8-9, 11-12. Verizondoes

not evenattemptto argueseriouslythat thereis meaningful“wholesale”competitionfor

theseadvancedpacket-switchedservices.Loops orchannelterminationsfor

FrameRelay,ATM andotherpacket-switchedservicesarenaturalmonopolyfacilities

that simplycannotbe duplicatedin mostinstancesby competitivecarriers,andtheBells

haveabusedtheirmarketpowerto pricespecialaccesswell abovetheirowneconomic

costof usingthosefacilities.’8

Verizon’s contentionthattheadvancedservicesmarketis “highly” or “especially

competitive,”andthat IXCs ratherthanincumbentLECs holdthelion’s shareofthe

advancedservicesmarket, VerizonMem.at 8, 10, 14, totally missesthepoint. As AT&T

haspreviouslydemonstratedin numerousproceedings,VerizonandtheotherBells enjoy

marketpowerin theprovisionofpacket-switchedbroadbandservices.19Neither

competitivecarriersnorinformationserviceproviders(“ISPs”) haveeffective

alternativesto theBells for wholesalepacket-switchedbroadbandtransmissionfacilities

GovernmentandEducationCustomersBeginsThisMonth” (availableat
www.verizon.com).
18 Petitionfor Rulemakingto ReformRegulationofIncumbentLocalExchangeCarrier

Ratesfor InterstateSpecialAccessServices,RM 10593,AT&T Corp. Petition,at 28-31
(Oct. 15,2002) (“AT&T SpecialAccessPetition”); TriennialReviewOrder, 18 FCCRed.
16798,¶~J237-38,302-05,370-72(2003).
19 See,e.g., Inquiry RegardingCarrier CurrentSystems,includingBroadbandover

PowerLine Systems,ETDocketNo. 03-104,ReplyCommentsof AT&T Corp. at2-5
(Aug. 20, 2003)(“AT&T BPLReplyComments”);Ex ParteLetterfrom DavidLawson,
counselfor AT&T Corp. to FCC,CC DocketNos. 01-338,96-98,98-147,96-149,dated
Dec.23, 2002,at 3-7(“AT&TBroadbandExParte”); AT&TDom/NondomComments
at 19-50;ReviewofRegulatoryRequirementsfor IncumbentLECBroadband
TelecommunicationsServices,CC DocketNo. 01-337,ReplyCommentsofAT&T Corp.
at 4-27(Apr. 22, 2002) (“AT&T Dom/NondomReplyComments”).
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andservices.20Verizon’s andtheotherBells’ marketdominanceis pronouncedin the

small andmediumbusinesssegment,wheretheincumbentLEC facesno significant

competitionin theprovisionof broadbandservices.21TheBells alsocontinueto exercise

marketpoweroverbroadbandservicesto largebusinessesthroughtheirbottleneck

controlof specialaccessservices.22AlthoughAT&T andothercompetitivecarriers

would preferto self-providetheselast-milefacilities, thereality is thatVerizonandthe

otherincumbentLECs remaintheonly sourcefor thesefacilities in theoverwhelming

majority of situations.23Indeed,AT&T “has atheoreticallyavailable,facilities-based

alternative[to ILEC specialaccess]in only aboutfive percentofthebuildings in which

AT&T purchasesspecialaccess.”24Theremainderis providedalmostexclusively

throughtheuseof ILEC facilities.

Verizonsuggeststhat it facesbroadbandcompetitionfrom cablemodem,fixed

wirelessand satelliteserviceproviders. VerizonMem.at 12. Effectivecompetitionfrom

cabledoesnotexist. As AT&T recentlyexplainedin detail,Verizonfaces,atbest,

duopolycompetitionin local geographicmarketsbut that is patentlyinsufficientto ensure

20AT&TBPLReplyCommentsat2-3; AT&TBroadbandExParteat 4.
21AT&TBPLReplyCommentsat 3.
22AT&TBPLReplyCommentsat4; seealsoAT&TCorp., etal., Petitionfor a Writ of

Mandamus,No. 03-1397,at 17, 25-28,D.C. Circuit (filed November5, 2003)
(“AT&T MandamusPetition”); seegenerallyAT&TSpecialAccessPetition;Petitionfor
Rulemakingto ReformRegulationofIncumbentLocalExchangeCarrier Ratesfor
InterstateSpecialAccessServices,RM No. 10593,ReplyCommentsof AT&T Corp.
(Jan.23, 2003); id., Ex. 2 (Deel.ofDr. LeeSelwyn)(“AT&TSpecialAccessReply
Comments”).
23AT&TBPLReplyCommentsat 4.
24AT&T5pecialAccessPetition at28.
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effectivecompetitionand constrainanticompetitiveactionby Verizon.25 Eventhat

limited competitionarisesfrom theprovisionofcablemodemservicesasan alternative

to DSL service;it doesnotreflectcompetitionfortheadvancedservicesthataresubject

to Verizon’spetition. Indeed,Verizonclaimsonly that cablemodemprovides

competition“for high-speedservicesin the largebusinessmarket,” VerizonMem.at 12,

but theseservices(andtheputativeillustrationsof competitionthatfollow) arenot the

ATM, FrameRelay,or VPN servicessubjectto Verizon’spetition,nordoescable

modem-basedserviceswidely supportsuchadvanced,packet-basedservices.

Thesameflaws infect Verizon’s relianceon “competition” from satelliteand

fixedwirelessproviders. VerizonMem.at 12. Suchservicesdo not widely supportor

deliverpacket-basedservices,andnoticeablyabsentfrom Verizon’s filing areanyhard

dataon thesharesenjoyedby theseso-called“alternatives”in specific local markets.

Moreover,evenon anationalscale,thesealternativeprovidersarenotserious

competitorsevenagainstDSL services.Combined,theseplatformshaveonly a

25 IP-EnabledServicesNPRMWC DocketNo. 04-36,ReplyCommentsof AT&T at 35-

45, filed July 14,2004. SeeRemarksofChairmanPowell,BroadbandAccessNetwork
CoordinationEvent(July 12, 2004)(additionalbroadbanddeploymentrequiredto “bring
much-neededcompetitionto DSL andcable”). Suchduopolycompetitionis patently
inadequateto preventVerizonfrom actingon its incentivesto ensurethatrivals do not
undercutits broadbandofferings. “[W]here rivals arefew, firms will be ableto
coordinatetheirbehavior,eitherby overtcollusion or implicit understanding.”FTC v.
PPGIndus. Inc., 798 F.2d 1500, 1503 (D.C. 1986). SeealsoFTC v. UniversityHealth,
Inc., 938F.2d 1206, 1218n.24 (1lt1~Cir. 1991)(“Significantmarketconcentrationmakes
it easierfor firms in themarketto collude,expresslyortacitly.”); UnitedStatesv. Ivaco,
Inc. 704 F. Supp.1409, 1428n.18 (W.D. Mich. 1989)(“with only two firms in the
market, thefirms would beableto policecheating,ornon-collusivepricingby their
competitor.”). Thatis why “existing antitrustdoctrinesuggeststhat amergerto duopoly.

facesa strongpresumptionofillegality.” EchoStar-DirecTVMergerOrder, 17 FCC
Red.20559,¶ 103 (2002),(emphasisadded);id. (separatestatementofChairmanPowell)
(duopolies“inevitably resultin lessinnovationandfewerbenefitsto consumers”which
“is the antithesisofwhatthepublic interestdemands”).

18



negligibleanddecliningshareof broadbandservices.See,e.g., High SpeedServicesfor

InternetAccess:StatusasofDecember31, 2003, FCCIndustryAnalysisandTechnology

Division, Tables1 - 4 (rd. June2004). Accordingto theCommission’sstatistics

satellite/fixedwirelessprovidershaveseentheirshareof“high-speed”linesdeclinefrom

2.8%in 1999 to 1.3%in 2003, id., Chart6, andtheirshareof “advancedservice” lines

decreasefrom 0.7%in 1999 to 0.3%to 2003, id., Chart 8.26

In fact, theonly two packet-switchedservicesexpresslyaddressedby Verizonare

FrameRelayand ATM, two businessservicesthatareprovidedoverVerizon’s

highcapacityloopsandtransportfacilities. Indeed,evenVerizonadmitsthat IXCs are

dependenton ILEC specialaccessto reachtheirown FrameRelayandATM switches.

VerizonMem.at 11. NotwithstandingVerizon’sclaim (at 8) thatadvancedservices

competitionis flourishingbecauselong distancecarrierscontrol morethantwo-thirdsof

the retail marketfor FrameRelayandATM, thecompetitivesituationis no betterfor

theseservices.In makingthis claim,Verizoninappropriatelylumpstogetherboth local

and interLATA dataservices. In the local marketswheretheBellshavebeenableto

competeprior to grantof271 relief, in contrast,theyhavealreadyparlayedtheircontrol

overbottleneckfacilities into controlof over90%oftheretail ATM andFrameRelay

servicesprovidedto businesses— clearconfirmationofenduringmarketpower.27 For

example,informationthat Qwesthassubmittedto theFCCin anotherproceedingshows

26 IndependentanalystestimatescorroboratetheCommission’snumbers.Gartner,Inc.,

U.S. ConsumerBroadbandKeepsGrowing: OnlineHouseholdsRemainSteady(Jan.2,
2004),at 7 (In 2003,broadbandmodalitiesotherthanDSL andcablealtogether
accountedfor only 4%to 6%ofthemarketshare.);In-Stat/MDR,ReachingCritical
Mass:TheUS BroadbandMarket (Mar. 2004),at 19 (estimatingsatellitebroadband
subscribersto be 310,000attheendof 2003).
27AT&TBPLReplyCommentsat 3-5.
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thattheBellsaccountfor 90.3%ofFrameRelaylocal revenues,and97%of ATM local

revenues.TheBells’ controloverthis essentialinputhasenabledtheBellsto dominate

local datamarketsand,astheybeginto capitalizeon theirnew-foundlong distance

authority,theywill beableto leveragethis marketpoweroutsidetheirlocal monopolies

aswell.28

Fifth, becauseVerizonstill exercisesmarketpowerin the localadvancedservices

market,grantingVerizonpricing flexibility would increaseits ability to “price squeeze”

its competitorsin theretailprovisionof advancedservicesandto engagein other

anticompetitiveconduct.As theCommissionexpresslyfoundin theBellAtlantic/ GTE

MergerOrder, 15 FCC Red. 14,032,¶ 5 (2000),“[t]he mergerwill increasetheincentive

andability of themergedentity to discriminateagainstits rivals, particularlywith respect

to theprovisionofadvancedtelecommunicationsservices. ,,29 Thebasisfor Verizonto

achievethis resultthroughananticompetitiveprice squeezeis clear. Its ability to charge

specialaccessratesthat aremultiplesoftheir forward-lookingcostscreatesthetextbook

opportunityfor apricesqueezeagainstcompetitorsdependenton specialaccessservices

28 As theBellshaveshownwith respectto longdistancegenerally,theircontrolofthe

local bottleneckpermitsthemto grow sharerapidly in the interLATA arena. For
example,Verizonrecentlyadvisedinvestorsthat, at theendofthefirst quarterof2004,
its long distanceline penetrationhasreached45 percent,with 32 percentyearoveryear
growth,andthat its penetrationoflocal/longdistancepackageshasreached51 percent,
with 46 percentyearoveryeargrowth. SeePresentationof TomBartlett,Verizon,
slide 16, RobertW. Baird & Co.

25
th Annual GrowthStock Conference(May 4, 2004).

29 BellAtlantic / GTEMergerOrder,¶ 173 (“we concludethatincumbentLECs, suchas

Bell Atlantic andGTE, havethe incentiveandability to discriminateagainstcompetitors
in theprovisionof advancedservices,interexehangeservices,and circuit-switchedlocal
exchangeservices,andthat suchincentiveandability will increaseasa resultofthe
merger. This increasedincentiveand ability to discriminatepotentiallycreatesapublic
interestharmbecauseit mayadverselyaffect nationalcompetitors’provisionofservices,
andmayforceconsumersto paymorefor retail services,with reducedquality and
choice.”)(footnotesomitted);seealso id. ¶ 183.
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asaninput. Accessto last-miletransmissionfacilities is a“necessaryinput” for abroad

arrayof local andlong distancebusinessservices,includingadvanced,high speedpacket-

basedservices.Verizoncancreateananticompetitivepricesqueezeby chargingrivals a

greatermarginfor accessthantheILEC earnson its own integratedend-userservices,

andtherebydeterefficient competitivesupplyoftheretail service. Havingattained

pricing flexibility for its traditional specialaccessservices,whichVerizonacknowledges

its retail competitorsuseto offer theirownpacket-switchedservices,VerizonMem. at 11,

Verizonhasraisedthepricefor thoseservicesacrosstheboard. SeeAT&T Special

AccessReplyCommentsat 4, 22-26& Dccl. ofM. JosephStith. While Verizoncan

produceapricesqueezeby increasingits retail competitors’inputpricesto levelsthat

undermineretail competitionin advancedservices,its ability to achievethe pricesqueeze

increasesto theextentthat Verizoncanalso selectivelyreduceits retail prices. And this

priceflexibility is, of course,preciselythegroundon whichVerizonjustifies its petitions.

VerizonMem.at7, 12. Thatis, Verizon is seekingto ensurethat it cansqueezeits retail

competitorsatboththewholesalelevel (by increasinginput costs)andat theretail level

(by selectivelyreducingretail pricesfor particularlyimportantaccounts).

TheCommissionhasrecognizedthepotentialfor bothcomponentsofthis type of

pricesqueeze.As theCommissionhasexplained,“[t]he incumbentILEC coulddo this

byraisingthepriceof interstateaccessservicesto all interexehangecarriers,which

would causethecompetingin-regioncarriersto eitherraisetheirretail ratesto maintain

theirprofit marginsor to attemptto maintaintheirmarketshareby notraisingtheirprices

to reflectthe increasein accesscharges.”AccessReformOrder, 12 FCCRed. 15982,

¶ 277 (1997). Alternatively, “the incumbentLEC couldalsoset its in-region,

21



interexehangepricesat orbelowits accessprices. Its competitorswould thenbe faced

with thechoiceof loweringtheirretail ratesfor interexchangeservices,therebyreducing

theirprofit margins,or maintainingtheirretail ratesatthehigherpriceandrisk losing

marketshare.” Id. And courtshavealsorequiredtheCommissionto takecareto ensure

thatcarrierswith marketpowercannotproducepricesqueezesbecauseit is againstthe

“public interest” forthe Commissionnotto actto preventpricesqueezesthat“exertany

anticompetitiveeffects,evenif themonopolist’sactionsdo not “absolutelypreclude”

competition.3°

This anticompetitivethreatis hardly fanciful, andVerizonutterly fails to address

it in its petitions. By chargingsupracompetitivespecialaccessratesto IXCs, for

example,the incumbentsraisetheirrivals’ costsin adisabling fashion. If IXCs try to

passthesemonopolycostsalongto theircustomers,theyrisk losingcustomersto the

Bells’ long distanceservicesthathavelastmile accessavailableateconomiccosts. If

theydo not attemptto passalongthemonopolycosts,theyfaceartificially excessive

coststhatthreatento outrunrevenuesboth in theshortandlong runs. AccessReform

Order,¶ 277. If IXCs andotherprovidersofretail advancedservicesalsomustcontend

with selectivepricereductionsasa resultofthepricing flexibility Verizonnow seeks,

Verizonwill be ableto gainmarketsharerapidly andreduceits competitorsto levels

belowthoserequiredto competeeffectivelyon anationallevel. Already,althoughthe

Bellshaveonly recentlyenteredlong distancemarkets,theyhavegainedbusiness

customersatan unprecedentedrate. ThisparallelstheBells’ behaviorin consumer

long distancemarkets.In just afew shortyears,the incumbentsusedtheiraccess

30 WorldComInc. v. FCC, 308 F.3d 1, 10 (D.C. Cir. 2002).
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advantagein consumermarketsto go from zeromarketshareto dominanceofthese

markets— leadingmostrecentlyto AT&T’s announcementthatit will no longercompete

for massmarket long distancecustomers.PromptFCCactionis necessaryto preventthe

incumbentsfrom fully exploitingtheir accesschargeadvantagesin businessmarketsand

achievingthesameanticompetitiveresults.

Thefundamentalreality is that Verizon’s requestforpricing flexibility, if granted,

will increase,ratherthanminimizeits incentiveandability to engagein anticompetitive

pricingwith respectto thepacket-switchedservices.Indeed,the incentiveto discriminate

is heightenedconsiderablywhere,ashere,Verizon’spacket-switchedservicesin question

employ local ioop facilities, which in turnwill giveVerizontheability to leverageits

monopolypowerover its fiber-basedloops into relatedareasor servicesthatutilize those

samefacilities.

Becauseoftheseindisputablefacts,a grantofpricing flexibility, eitherthrough

waiveror forbearance,wouldneitherfurthernorbeconsistentwith thepublic interest

(arequirementfor waiverandfor forbearanceundersection1 0(a)(3)),but ratherwould

permitVerizonto engagediscriminatorypricing (contraryto section10(a)(1)), anda

denialof its petitionsis, in fact,necessaryto protectconsumersso asnot to chokeoff

competitionfor advancedservicesandtherebylimit consumerchoiceandultimately

exposeconsumersto noncompetitivepricing (sectionl0(a)(2)). As notedearlier,it is

Verizon‘s burdenin this proceedingto presentempiricalevidenceenablingthe

“painstakinganalysisof marketconditions”that § 10(a)demands.WorldCom,238 F.3d

at459; AT&T, 236 F.3dat735-37. Absentsuchmarket-specificevidence,the



Commissioncannotdeterminetheextentof Verizon’smonopolies— and,therefore,

cannotmakethefindings necessaryto justify forbearance,orwaiver.

Moreover,theCommissionshouldrealizethat throughits pricecapwaivers,

Verizonhasalreadyachievedsubstantialflexibility for its advancedservicesby keeping

themoutsideof its price capbaskets— pricing reliefthat acarrierwould typically only get

onceit hasachievedPhaseII pricing flexibility.3’ WhatVerizonwantsnow is theability

to offer contracttariffs to selectcustomers.Not beingsubjectto pricecaps,Verizonwas

not ableto bootstrap,howeverillicitly, newadvancedservicesinto its earliergrantsof

pricingflexibility throughtheannualfiling mechanism.Now, however,Verizon

discoversthat it wantsto engagein “customizedpricingand discountsand flexible

contractterms,” VerizonMem.at 12, all ofwhich it wantswithouthavingto makeany

sort of detailedcompetitiveshowingatall. Thereis no goodcauseor public interest

benefitfor this result. To thecontrary,suchreliefwould permitVerizonto wield its

marketpower,createpricesqueezesfor advancedservicesofferedby others,andwould

makesuchanticompetitivebehaviorharderto detect.

III. THE COMMISSION SHOULD NOT EXPAND PRICING FLEXIBILITY
TO ADVANCED SERVICES AT THIS TIME.

AlthoughVerizonhasalreadygottensubstantialrelieffrom priceregulationfor

its packet-switchedservicesin theguiseof its interim waivers,this is not thetime to

grantfurtherreliefthatwould allow it to exercisepricing flexibility throughoffering

contracttariffs.

31 In addition,Verizonhasalso obtainedwaiversfrom sections61.38and61.49. See

VerizonPetitionfor WaiverofSections61.42(g),61.38and61.49oftheCommission‘s
Rules,17 FCCRed. 11010,¶ 3 (2002)(citationomitted).
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First, the Commissionis consideringfurtherrelief for incumbentLECs’

broadbandservicesin theDom/ NondomandWireline Broadbandproceedings.

UnderpinningVerizon’s requestfor relief is its assumptionthat it is nondominantin the

provisionof advancedservices.Thatissue,however,hasnot beendecidedandis

squarelybeforetheCommissionin theDom/ NondomNPRM. Thatproceedingcontains

thousandsofpagesof recordevidenceregardingthe questionof whetherincumbent

LECshavemarketpowerin anyof theto-be-determinedmarkets,andon theappropriate

regulatoryrequirementsthat shouldgoverntheprovisionof broadbandservices.Indeed,

theevidenceis overwhelmingthatBell companiescontinueto havemarketpowerin

local markets,including theprovisionof specialaccessservices.

Second,asAT&T and othershaverepeatedlydemonstratedbothbeforetheFCC

andthecourts,thetestthattheCommissionadoptedin thePricing Flexibility Orderdoes

not testfor thepresenceofprice-constrainingcompetition,andagrantofpricing

flexibility would allowVerizonto raiseor dropratesfor its packet-basedserviceswithout

anypricing constraints.This is inappropriatebecausetheBells haveusedtheircontrol

over specialaccessto reapmonopolyrents,putcompetitorsin apricesqueeze,and

foreclosecompetitivebroadbandofferings.32 WheretheCommissionhasmistakenly

grantedtheBells specialaccesspricingrelief, theyhaverespondedby chargingratesthat

aregenerallyabovethosethat arestill underprice caps,whichby itself refutesanyclaim

thata competitivemarketexistsfor last-mileaccessservices,suchastheloop-based

32AT&T5pecialAccessReplyCommentsat 43-47& Dccl. of JanuczA. Ordoverand

RobertD. Willig, at¶~J66-74;seealsoAT&T Dom/NondomComments& Dccl. of
Alan Benway,at ¶~J11, 13, 15-17(In 17 out of28 marketsevaluated,the ILEC special
accessrateexceededAT&T’s retail ratefor local FrameRelayservice,andin almost
two-thirdsof themarketssurveyed,AT&T’s local ATM servicerate.).
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packet-switchedservicescontemplatedin this proceeding.Indeed,a study filed with the

Commissionon June12, 2003,concludesthat theBells arereapingat least$5.6 billion in

windfall profitsannuallythroughthis last-milemonopoly.33Given this fact,andgiven

thependencyoftheSpecialAccessMandamusbeforetheCourtofAppeals— a

proceedingin whichAT&T andnumerousotherpartieshavedemonstratedthecritical

needfor theCommissionto reexaminethedisastrousconsequencesofthePricing

Flexibility Order andprematurederegulationof specialaccessservices— theCommission

shouldbe developinga morestringenttestandrequireVerizonto comply with that

beforeallowing any additionalflexibility.

Evenassumingthepricing flexibility regimeappliedto advancedservices

offering throughanincumbentLEC’s operatingcompany(which it doesnot)andif the

Commissionwereeveninclinedto consideragrantofpricing flexibility for Verizon’s

advancedpacket-switchedservices(which it shouldnot), it is fundamentalthat, at a

minimum,Verizonmustbe requiredto show,using adetailedanalysisof local market

conditions,thatsuchpricingflexibility is justified. This is particularlycritical giventhe

radicalchangein marketconditionssincetheFCCadoptedthe 1999PricingFlexibility

Order, TheFCChadissuedits Pricing Flexibility Orderattheheightofthe boomin

telecommunicationsthat occurredin responseto theTelecommunicationsAct of 1996

andtheexplosionof dot.eomsin thelate 1 990s. During this era, start-upcompanieslike

Qwest,GlobalCrossing,Xo andothershadannouncedplansto constructalternative

networksandhadraisedhundredsofmillions of dollarsin capital. Almost immediately

~ SeeRappoport,Taylor,Menko,Brand,MacroeconomicBenefitsfrom a Reductionin
SpecialAccessPrice (Jun.12, 2003),filed in RM DocketNo. 10593,at5. Seealso
AT&TMandamusPetitionat 17,25-28;AT&TBPL ReplyCommentsat 4 n.l2.
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thereafter,thebubbleburst; accessto capitalevaporated;andscoresoffirms thathad

announcedambitiousplansto constructalternativetransmissionnetworksceased

operationsorwentinto bankruptcy.See,e.g.,AT&TSpecialAccessReplyComments

at 18-20. Thus, it is critical that Verizonbe requiredto demonstratelocal competition

sufficientto justify pricing flexibility today,giventhat competitiveconditionsarelikely

to havechangedsinceVerizon’ s earliergrantsofpricing flexibility.34 Whatever

administrativeburdensthis processmayimposeon Verizonpalesin comparisonto the

furtherharmto competitionthat would occurif theCommissionwereto grantVerizon

pricing flexibility withoutmakinganysuchshowingat all.

In light oftheforegoing,AT&T respectfullysuggeststhatthemostprudent

courseis to rejectVerizon’s unsupportedwaiverandforbearancerequestsand

comprehensivelyaddresstheappropriateregulationofpacket-switchedservicesthrough

theDom/NondomNPRMandrelatedproceedings.

~ See,e.g., VerizonPetitionsfor Pricing Flexibilityfor SpecialAccessandDedicated
TransportServices,16 FCCRed.5876(2001).
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CONCLUSION

Thus,for thereasonsstatedabove,bothVerizon’spetitionfor waiverandits

petitionfor forbearanceshouldbe denied.

Respectfullysubmitted,

/s/ Judy5db
LeonardJ. Cali
LawrenceJ. Lafaro
Judy5db
AT&T Corp.
Room3A229
OneAT&T Way
Bedminster,NJ 07921
(908)532-1846

Its Attorneys

August3, 2004
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